
IAJ Quick Reference Guide 

IAJ-QRF-20250903-001-PUB   1 

International Precedents and 
Comparative Law on Judicial Torture 
and CIDT 

Executive Summary 
This IAJ Quick Reference synthesizes primary international jurisprudence on torture and 

cruel, inhuman or degrading treatment or punishment (CIDT) with a focus on how these 

duties operate in judicial contexts. We clarify the distinct frameworks of the UN 

Convention against Torture (UNCAT), the European Convention on Human Rights 

(ECHR), the International Criminal Court (ICC) Statute, and key International Court of 

Justice (ICJ) decisions; correct common conflations (e.g., UNCAT's public‑official 

element vs. ICC contextual elements); and map non‑derogable duties to investigate, 

prevent, and exclude torture‑tainted evidence.  

Terminology & Framework 
UNCAT (Art. 1 & 16): Defines torture as severe pain or suffering intentionally inflicted 

for a prohibited purpose, with involvement, consent, or acquiescence of a public official 

or person acting in an official capacity. CIDT (Art. 16) captures ill‑treatment short of 

torture; both trigger duties to prevent, investigate, and redress (Arts. 2, 12–14). 

ECHR (Art. 3): Absolute prohibition of torture/CIDT. Jurisprudence builds procedural 

duties (effective investigation), fair‑trial safeguards (exclusion of torture‑tainted 

evidence), and evolving severity thresholds. 

ICC (Rome Statute Arts. 7 & 8): Torture as a crime against humanity or war crime does 

not require the perpetrator to be a public official; instead, contextual elements apply (e.g., 

custody/control; widespread or systematic attack for CAH). 

ICJ (Avena; Arrest Warrant): Inter‑State treaty obligations (e.g., Vienna Convention 

consular rights) and rules on personal immunities; domestic enforceability and 

immunities are distinct from substantive wrongfulness. 

I. Article 3 ECHR in Judicial Contexts: Penalties, Process, Investigation, 

Exclusion 
A. Judicially ordered penalties 
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In Tyrer v United Kingdom 1 the Court held that judicial corporal punishment (birching) 

constituted degrading punishment contrary to Article 3. The case also articulated the 

“living instrument” approach to interpretive evolution (e.g., §§ 31–33). 

B. Ill‑treatment in the criminal process 

In landmark cases including Ireland v United Kingdom 2 and Selmouni v France [GC] 3, 

the Court refined the torture/CIDT threshold, recognizing that standards rise as societies 

evolve (Selmouni, §§ 101–105). Sexual violence in custody has been recognized as 

torture (Aydın v Turkey 4, e.g., §§ 83–88). 

C. Duty to investigate (procedural limb of Art. 3) 

Where an arguable claim of serious ill‑treatment is raised, the State must conduct a 

prompt, independent, and effective investigation capable of leading to the identification 

and punishment of those responsible (Assenov and Others v Bulgaria 5, § 102; El‑Masri v 

“the former Yugoslav Republic of Macedonia” [GC] 6, e.g., §§ 182–191). 

D. Exclusionary rule and fair trial 

The use of evidence obtained by treatment contrary to Article 3 undermines Article 6 

fairness. In Jalloh v Germany [GC] 7, the Court condemned forcible administration of 

emetics and found a violation of Articles 3 and 6 (e.g., §§ 82, 99–105, 117–122). 

II. UNCAT Core Duties (with CAT General Comment No. 2) 
UNCAT imposes non‑derogable obligations to prevent torture/CIDT (Art. 2(2)), to 

investigate promptly and impartially (Arts. 12–13), to ensure redress (Art. 14), and to 

exclude statements made as a result of torture (Art. 15). CAT General Comment No. 2 

emphasizes that States must not acquiesce in torture and that obligations extend to acts by 

or with the consent or acquiescence of public officials; these duties apply in judicial 

contexts (e.g., court‑ordered penalties, admission of tainted evidence) and administrative 

processes. 

III. ICC Framework — Distinct from UNCAT 
For crimes against humanity (Rome Statute Art. 7(1)(f)), torture requires severe pain or 

suffering intentionally inflicted for prohibited purposes, but there is no requirement that 

the perpetrator be a public official; the act must occur as part of a widespread or 

systematic attack directed against a civilian population. For war crimes (Art. 8), distinct 

contextual elements apply. This differs from UNCAT, which has an explicit 

public‑official/acquiescence element. 



IAJ-QRF-20250903-001-PUB   3 

 

IV. ICJ: Avena and Arrest Warrant (Corrected Readings) 
A. Avena and Other Mexican Nationals (Mexico v United States) — Contentious case 

The ICJ held that the United States breached its obligations under the Vienna Convention 

on Consular Relations and required “review and reconsideration” by U.S. courts of 

convictions where consular notification was denied. Subsequent U.S. jurisprudence 

(Medellín v Texas) addressed domestic enforceability in the absence of implementing 

legislation; this does not negate the international obligation. 

B. Arrest Warrant (DRC v Belgium) — Immunity is procedural, not impunity 

The Court confirmed that an incumbent foreign minister enjoys full personal immunity 

before foreign national courts even in cases alleging international crimes; however, 

immunity does not mean impunity. Prosecution may follow after the term of office, 

before certain international courts, or upon waiver. The majority did not adopt a jus 

cogens exception to personal immunity. 

V. Comparative Domestic Implementation (Selected) 
Germany: Under Basic Law art. 25, the general rules of international law have 

supra‑statutory rank; the ECHR is applied via statute and constitutional interpretation. 

Courts integrate Article 3 standards in rights adjudication, though specific “judicial 

torture” case law is limited. 

Canada: In Suresh v Canada (2002), the Supreme Court condemned removal to a risk of 

torture while leaving a theoretical exception; subsequent practice and international 

standards treat non‑refoulement to torture as effectively absolute. 

VI. U.S. Bridge 
U.S. courts recognize torture as a violation of the law of nations in Alien Tort Statute 

jurisprudence (e.g., Filártiga v Peña‑Irala; Sosa v Alvarez‑Machain). Federal 

criminalization of torture (18 U.S.C. §§ 2340–2340A) primarily addresses extraterritorial 

acts, leaving domestic CIDT gaps which are expected to be addressed via due‑process 

doctrine, exclusionary rules, and statutory frameworks (e.g., ADA Title II) in judicial and 

administrative contexts. 

VII. Significance of Committee Against Torture Concluding Observations 
In CAT/C/USA/CO/3-5, the CAT observed that, based on the U.S. third to fifth Periodic 

Reports, and reports from NGOs, that the U.S. does not comply with its UNCAT treaty 

obligations. The U.S. has failed to provide domestic implementing legislation. The U.S. 
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RUDs (R1, U1, U2, U5, D1) must be withdrawn because they are severable under jus 

cogens of international law by defeating the object and purpose of the treaty. IAJ notes 

that under jus cogens absolute prohibition of torture, no withdrawal is possible from the 

UNCAT.  

VIII. Synthesis and IAJ Application 
Convergences: absolute prohibition; duty to investigate; exclusion of torture‑tainted 

evidence; evolving severity threshold; institutional responsibilities in judicial settings. 

Divergences: scope of official‑involvement requirements (UNCAT vs ICC); evidentiary 

doctrines (derivative use); and immunities. 

Footnotes 
1. Tyrer v. United Kingdom, App. No. 5856/72, ¶¶ 31–33 (Eur. Ct. H.R. Apr. 25, 1978), 
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2. Ireland v. United Kingdom, App. No. 5310/71, ¶¶ 167–68 (Eur. Ct. H.R. Jan. 18, 

1978), https://hudoc.echr.coe.int/eng?i=001-57506. 

3. Selmouni v. France [GC], App. No. 25803/94, ¶¶ 101–05 (Eur. Ct. H.R. July 28, 1999), 

https://hudoc.echr.coe.int/eng?i=001-58287. 

4. Aydın v. Turkey, App. No. 23178/94, ¶¶ 83–84 (Eur. Ct. H.R. Sept. 25, 1997), 

https://hudoc.echr.coe.int/eng?i=001-2438. 

5. Assenov & Others v. Bulgaria, App. No. 24760/94, ¶ 102 (Eur. Ct. H.R. Oct. 28, 1998), 

https://hudoc.echr.coe.int/eng?i=001-58261. 

6. El‑Masri v. the former Yugoslav Republic of Macedonia [GC], App. No. 39630/09, ¶¶ 
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