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Torture in the African Regional System:
An |AJ preliminary review

African Regional System: Article 5 Charter, Commission & Court

Jurisprudence, and Reparations

This preliminary review integrates binding and authoritative African sources on the
absolute prohibition of torture and cruel, inhuman or degrading treatment or punishment
(CIDT). It is designed to provide court-ready authorities—treaty text, Commission/Court
decisions, and Commission guidelines—that judges regularly cite when adjudicating
Article 5 questions. Where appropriate, persuasive studies and NGO analyses that have
informed African and UN bodies are paired with binding sources for maximum judicial
utility.

A. Black- Letter Charter Text

* African Charter on Human and Peoples’ Rights, art. 5 — “All forms of exploitation and
degradation of man particularly slavery, slave trade, torture, cruel, inhuman or degrading
punishment and treatment shall be prohibited.” [Charter: OAU Doc. CAB/LEG/67/3
rev.5 (1981), in force 1986].

B. Authoritative ACHPR “Soft- Law” that Courts Use to Structure Duties

* Robben Island Guidelines (ACHPR, 2002) — comprehensive measures on prohibition,
prevention (training, registers, medical access), and responses (investigation,
accountability).

* Luanda Guidelines (ACHPR, 2014) — detailed standards for arrest, police custody, and
pre-trial detention (screening for injuries, access to counsel/medical care, recording of
interviews, oversight and inquiries).

« General Comment No. 4 (ACHPR, 2017) — the right to redress under Article 5:
restitution, compensation, rehabilitation, satisfaction and guarantees of non-repetition;
effective investigations; survivor-centred approach.

C. African Commission Case- Law on Torture/CIDT (Art. 5)

» Curtis Francis Doebbler v. Sudan, Comm. No. 236/00 (Afr. Comm’n H.P.R. May 4,
2003) — held that judicial corporal punishment (lashes) violates Article 5; ordered Sudan
to abolish lashes and amend the Criminal Law of 1991.
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« Amnesty International & Others v. Sudan, Comms. Nos. 48/90, 50/91, 52/91, 89/93
(Afr. Comm’n H.P.R. Nov. 15, 1999) — found grave violations including torture/CIDT
and ordered legal and institutional reforms.

» Malawi African Association & Others v. Mauritania, Comms. Nos. 54/91, 61/91, 98/93,
164/97-196/97, 210/98 (Afr. Comm’n H.P.R. May 11, 2000) — found violations of
Avrticle 5 among other rights in a pattern of abuses; emphasized state duties to investigate
and redress.

« Egyptian Initiative for Personal Rights & INTERIGHTS v. Egypt, Comm. No. 323/06
(Merits, Afr. Comm’n H.P.R. 2011) — found violations of Articles 1, 2, 3, 5, 9(2), 16(1),
18(3), 26; underscores duty to prevent ill-treatment during assemblies and to investigate
and remedy.

D. African Court on Human and Peoples’ Rights (AfCHPR): Corporal Punishment,

Fair Trial, and Remedies

» Maige v. United Republic of Tanzania, App. No. 018/2017 (AfCHPR, 5 Sept. 2023) —
held that judicial corporal punishment violates Article 5 and ordered Tanzania to remove
corporal punishment from its laws; also reaffirmed the right to free legal assistance for
indigent defendants in serious cases (Art. 7(1)(c)).

E. ECOWAS Court of Justice: Torture Findings and Damages

» Musa Saidykhan v. The Gambia, ECW/CCJ/JUD/08/10 (Dec. 16, 2010) — journalist
arrested, detained, and tortured by state agents; Court found violations of Articles 5, 6, 7
of the African Charter (applicable via ECOWAS law) and awarded compensation.

F. Reparations Doctrine in African Practice

* ACHPR General Comment No. 4 and AfCHPR judgments emphasize full redress:
restitution, compensation, rehabilitation, satisfaction (including public acknowledgment
and apology), and guarantees of non-repetition (legal reform, training, oversight).

» AfCHPR, Comparative Study on the Law and Practice of Reparations for Human
Rights Violations (2019) — comparative, Court-issued synthesis on forms of reparation
and implementation; persuasive authority to guide remedial orders.

G. Bridge to Global Standards (for Judicial Notice and Harmonisation)

African authorities align with UNCAT core duties (Arts. 2, 12-15) and ECHR Atrticle 3
jurisprudence. In particular: (i) absolute prohibition; (ii) effective investigation; (iii)
exclusion of torture-tainted evidence; (iv) survivor-centred redress. Courts can therefore
read Article 5 consistently with UNCAT and comparative regional practice when
addressing judicially ordered penalties, court-process abuse, and state acquiescence.
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Authorities Cited (Official / Judicially Noticeable Sources)

* African Charter on Human and Peoples’ Rights, art. 5, June 27, 1981, OAU Doc. CAB/LEG/67/3 rev.5, 1520
U.N.T.S. 217 (entered into force Oct. 21, 1986), https://au.int/sites/default/files/treaties/36390-treaty-0011_-
_african_charter_on_human_and_peoples_rights_e.pdf.

* African Commission on Human & Peoples’ Rights, Guidelines and Measures for the Prohibition and Prevention of
Torture, Cruel, Inhuman or Degrading Treatment or Punishment in Africa (“Robben Island Guidelines™) (Oct. 23,
2002), https://achpr.au.int/index.php/ar/node/600 (PDF:
https://www.apt.ch/sites/default/files/publications/Robbenlsland_ENG_0.pdf).

* African Commission on Human & Peoples’ Rights, Guidelines on the Conditions of Arrest, Police Custody and
Pre-Trial Detention in Africa (“Luanda Guidelines”) (May 8, 2014), https://achpr.au.int/en/special-mechanisms-
reports/guidelines-conditions-arrest-police-custody-and-pre-trial-detention-i (PDF:
https://policehumanrightsresources.org/content/uploads/2014/01/Guidelines-on-the-Conditions-of-Arrest-Police-
Custody-and-Pre-Trial-Detention-in-Africa.pdf).

* African Commission on Human & Peoples’ Rights, General Comment No. 4 on Article 5: The Right to Redress (Mar.
4, 2017), https://achpr.au.int/index.php/en/node/893 (alt: https://africanlii.org/akn/aa-au/doc/general-
comment/achpr/2017-03/general-comment-no-4-the-right-to-redress-for-victims-of-torture-and-other-cruel-inhuman-
or-degrading-punishment-or-treatment).

« Curtis Francis Doebbler v. Sudan, Comm. No. 236/00, African Commission on Human & Peoples’ Rights (May 4,
2003), https://achpr.au.int/en/decisions-communications/curtis-francis-doebbler-sudan-23600 (PDF:
https://caselaw.ihrda.org/entity/y7ylysusv9dx8n403yne45cdi?file=1513332609980u6xfaghhz9504quotc501766r.pdf).

» Amnesty Int’l & Others v. Sudan, Comms. Nos. 48/90, 50/91, 52/91, 89/93, African Commission on Human &
Peoples’ Rights (Nov. 15, 1999), https://achpr.au.int/en/decisions-communications/amnesty-international-comite-
loosli-bachelard-lawyers-committee-4890-5091.

* Malawi Afiican Ass’'n & Others v. Mauritania, Comms. Nos. 54/91, 61/91, 98/93, 164/97-196/97, 210/98, African
Commission on Human & Peoples’ Rights (May 11, 2000), https://hrlibrary.umn.edu/africa/comcases/Comm54-91.pdf.

« Egyptian Initiative for Personal Rights & INTERIGHTS v. Egypt, Comm. No. 323/06 (Merits), African Commission
on Human & Peoples’ Rights (2011), https://achpr.au.int/ar/node/636 (PDF:
https://caselaw.ihrda.org/api/files/1511795682626px8myvg9glpxmxoxmzaxajor.pdf).

» Maige v. United Republic of Tanzania, App. No. 018/2017, African Court on Human & Peoples’ Rights (Sept. 5,
2023), judgment summary ordering removal of corporal punishment: https://www.african-
court.org/cpmt/storage/app/uploads/public/64f/71a/a19/64f71aa19d50b862606713.pdf; see also index entries:
https://ghalii.org/judgments/AfCHPR/2023/35.

» Musa Saidykhan v. The Gambia, ECW/CCJ/JUD/08/10, Community Court of Justice, ECOWAS (Dec. 16, 2010),
https://caselaw.ihrda.org/api/files/1510569534946crytvxwy6t0f98gtnOohpeewmi.pdf.

* African Court on Human & Peoples’ Rights, Comparative Study on the Law and Practice of Reparations for Human
Rights Violations (2019), https://www.african-court.org/wpafc/wp-content/uploads/2020/11/Comparative-Study-on-
the-Law-and-Practice-of-Reparations-for-Human-Rights-Violations.pdf.

* CTI & REDRESS, Anti-Torture Law Standards in Common Law Africa: Good Practices and Way Forward (Apr. 6,
2022), https://redress.org/storage/2022/04/06.04.2022-CTI-REDRESS-Anti-Torture-Law-Standards-in-
Africa_Report_ WEB.pdf.
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