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Submission of the Berkeley Law Human Rights Clinic and Alliance San Diego to
the United Nations Universal Periodic Review of the United States of America

50th Session of the Universal Periodic Review

April 7, 2025

The Berkeley Law Human Rights Clinic, part of the University of California, and Alliance San Diego, a
community nonprofit organization, are pleased to contribute this submission to the Universal Periodic Review
(UPR) of the United States. Our two organizations are co-counsel in the landmark case of Family Members of
Anastasio Hernandez Rojas vs. United States, the first-ever case reviewed by the Inter-American Commission
on Human Rights (IACHR) about an extrajudicial killing by U.S. law enforcement. The case raises the issue
of deadly and deficient use of force standards in the United States, and is relevant to the UPR.

In 2010, Anastasio, a Mexican national and longtime resident of San Diego, California, was killed by agents
of the U.S. Customs and Border Protection (CBP) agency, the largest law enforcement agency in the country.
They brutally beat, kicked, electrocuted, and tortured him while he was hogtied and lying face down
surrounded by agents until he stopped breathing and eventually died. The actions of the agents were evaluated
under the “objectively reasonable” standard, a standard unique to the United States that falls short of the
international standard of necessary and proportionate. Consequently, no agent was held accountable. In fact,
in the last 100 years, no U.S. federal border agent has ever been held accountable for killing someone. Ever.

The deficient standard of “objectively reasonable” has led to increasingly high rates of use of force among law
enforcement across the United States. According to Mapping Police Violence, the year 2024 was the deadliest
to date with more than 1,300 killed by local, state, and federal law enforcement. Since Anastasio’s death,
more than an estimated 15,000 have been killed.

Unlike the international standard for use of force, the U.S. standard does not require de-escalation, the use of
the minimum force necessary, or force that is proportionate to the threat. As a result, incidents of excessive
force go unanswered, denying justice to families and endangering people in our communities, especially
people of color and immigrants, as well as unhoused people, people with disabilities, transgender people,
young people, people engaged in peaceful protests, and incarcerated people.

For 30 years, the United Nations (UN) experts reviewing the United States have repeatedly expressed
concerns about excessive use of force. In the last five years, the UN Human Rights Council and other UN
bodies have urged the United States to alter its use of force standards to bring it into compliance with
international standards, but it has not. Until and unless it does, people in the United States will continue to
suffer abuse and impunity.

This submission addresses excessive force in the United States and the “objectively reasonable” standard that
violates human rights treaties and endangers the people who live, visit and migrate to the United States.

https://www.law.berkeley.edu/experiential/clinics/human-rights-clinic/projects-and-cases/featured-reports-and-projects/family-members-of-anastasio-hernandez-rojas-vs-united-states/
https://www.law.berkeley.edu/experiential/clinics/human-rights-clinic/projects-and-cases/featured-reports-and-projects/family-members-of-anastasio-hernandez-rojas-vs-united-states/
https://mappingpoliceviolence.org
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I. Anastasio was killed under a deficient and deadly use of force standard in the United States.

Anastasio was a longtime resident of San Diego, California who came to the United States from San Luis
Potosí, Mexico when he was 15 years old, and he built a career in pool construction and repair. He met the
love of his life, Maria, with whom he raised a family of five children, and became part of our community.

In May 2010, he was brutally killed by U.S. agents. At 42 years old,
he was deported from San Diego for not having any legal status
(and no way to get it). Separated from his family, he attempted to
walk back and was taken into custody by CBP border agents. Then
the following happened:

➤ Agents injured him at the station and intentionally denied him
medical attention. When he asserted his right for medical help, they
took him to the San Ysidro Port of Entry to deport him.

➤ There, additional officials surrounded and tortured him
massively and repeatedly. They beat, punched, kicked, and stomped
on his head and body.

➤ During this time he was face down on the ground, with his hands
handcuffed behind his back, crying for mercy and help, with
witnesses calling for agents to stop.

➤ Agents discharged a taser on him four times, the last in “drive
stun” mode to his chest, then pressed down with their knees on his
head and back, limiting his breathing, while punching him
repeatedly in the ribs, while he was still hogtied.

➤ He stopped breathing and was resuscitated, then rendered brain
dead. Soon after, he suffered a heart attack. The medical examiner
ruled the death a homicide, and an autopsy revealed he died from
the trauma to which he was subjected.

➤ From inception, the investigation was biased and the pursuit of
justice undermined. Investigators identified Anastasio as the
“subject” and the CBP officials as the “victims”. CBP officials also
destroyed video evidence and obstructed the investigation.

➤ In November 2015, the U.S. Department of Justice closed the
case without bringing charges, stating that the use of force was
reasonable despite eyewitness video establishing the facts above.

In 2016, the family of Anastasio petitioned the IACHR, arguing that
the objectively reasonable standard for use of force in the U.S. violated Anastasio’s human rights and treaty
obligations.
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A decision is now pending publication in this case, which is followed by many others before the IACHR
challenging the use of force standard in the United States.
II. Prior UPR recommendations & responses from the United States on use of force.

During the 2020 Universal Periodic Review, the Human Rights Council reported that, “Three special
procedure mandate holders expressed concern at what appeared to be the systematic use of excessive and
unnecessary force.”i Members of the Human Rights Council recommended that the United States take
measures to ensure that it comply with human rights and adhere to international standards on the use of force.ii
The United States, in its response, stated that, “Where there is misconduct by police officers or law
enforcement agencies, state and federal laws provide effective remedies.”iii Unfortunately, the United States
did not directly address the gap between its deadly use of force standard and the international standard.

III. The United States authorizes objectively reasonable force in violation of international law.

The U.S. Supreme Court has determined that use of force by law enforcement must be “objectively
reasonable.”iv This standard does not establish bright-line protections,v instead courts must “balance the nature
and quality of the intrusion on the individual’s constitutional rights against the importance of the
governmental interest alleged to justify the intrusion.”vi U.S. courts examine the conduct of law enforcement
officers “from the perspective of a reasonable officer on the scene, rather than with the 20/20 vision of
hindsight.”vii

International standards on use of force emanate from the core state obligation to protect the
right to life,viii and limit the use of force—including less-lethal force—to principles of legality, precaution,
necessity, proportionality, and non-discrimination.ix Upon ratifying the International Covenant on Civil and
Political Rights (ICCPR), the United States joined the international community in recognizing that “[e]very
human being has the inherent right to life” and that “[n]o one shall be deprived of his life.”x The ICCPR
requires all signatories, including the United States, to prevent the arbitrary deprivation of life by
“comply[ing] with relevant international standards, including the Code of Conduct for Law Enforcement
Officials and the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials.”xi State
agents must only employ force as a last resort after exhausting all other options, use de-escalation tactics, and
provide warnings before using force.xii

In the United States, an officer’s use of force may be justified even if force was not necessary to control the
situation or proportionate to the threat. The objectively reasonable standard prioritizes the officer’s subjective
perception of danger and the subjective knowledge of the law enforcement officer.xiii Erwin Chemerinsky, a
renowned scholar and expert in use of force, observed that the “[objective reasonableness standard] means
that [U.S. law] does not turn on whether the officer was threatened, but rather if the officer perceived a
threat.”xiv In contravention to international protections, the United States’ use of force law prioritizes the
officer’s perception of danger (even when the agent’s belief about the level of danger is mistaken) over
preservation of the life of the civilian.

As discussed below, the objectively reasonable standard violates basic international law principles on use of
force: legality, necessity, proportionality, and non-discrimination.

A. The objectively reasonable standard violates the principle of legality.

The principle of legality “requires that there must be a sufficient legal basis for the use of lethal force that is
grounded in domestic law and complies with international standards.”xv The U.S. has no federal statute on use
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of force.xvi The objectively reasonable standard was established by Supreme Court case law.xvii While the
Court has identified general factors lower courts should consider,xviii it has “fail[ed] to specify” how courts
should “evaluate whether an officer’s actions were justified.”xix In Graham v. Connor, the Court
acknowledged that the objective reasonableness standard is incapable of a “precise definition.”xx In lieu of
specific guidance, U.S. use of force law allows “police to set their own reasonableness standard based on how
the ‘average’ police officer would react in a rapidly evolving situation.”xxi

For nearly thirty years, international human rights bodies have called on the United States “to take all
necessary measures to prevent any excessive use of force” by bringing U.S. law into conformity with the
United Nations Basic Principles on the Use of Force and Firearms by Law Enforcement Officials.xxii And for
nearly 30 years, the United States has disregarded these recommendations and defended the objectively
reasonable standard.xxiii The United States has argued that the Basic Principles are not a standard for
conducting operations and the United States “does not advise” law enforcement to use them.xxiv

Given this position, it is unsurprising that all 50 U.S. states and the District of Columbia fail to comply with
international standards on police use of lethal force.xxv In fact, various states do not comply with the deficient
objectively reasonable standard established by the Supreme Court.xxvi In 2018, none of the use of force
policies from the 20 largest U.S. cities complied with the legality requirement, according to one study.xxvii

Despite reforms enacted since the 2020 killing of George Floyd, the objectively reasonable standard continues
to circumscribe accountability for law enforcement that use excessive force.xxviii For example, Alabama law
authorizes law enforcement officers to use deadly force to make felony arrests,xxix including for crimes such as
credit card fraudxxx and possession of controlled substances.xxxi

B. The objectively reasonable standard violates the principle of necessity.

Under the principle of necessity, officers may only resort to force to achieve a legitimate aim when no
reasonable alternatives appear available.xxxii Under the objectively reasonable standard, whether less deadly
alternatives to use of deadly force are available is irrelevant to the assessment of the reasonableness of the
officer’s perception of threat. Indeed, some courts do not allow juries to consider whether less deadly
alternatives were available in assessing the “reasonableness” of the use of force.xxxiii Moreover, local use of
force policies establish exceptions to the necessity requirement, such as permitting the use of deadly force to
prevent a suspect’s escape.xxxiv Federal policies instruct officers to use necessary force, but define necessity to
center the officer’s “reasonable belief” of the subject’s dangerousness.xxxv The availability of less deadly
alternatives is not part of the assessment of necessity.

C. The objectively reasonable standard violates the principle of proportionality.

International standards define proportionality to require that the use of force is reasonable and proportionate to
the seriousness of the offense and the threat posed.xxxvi Under U.S. laws, civilians claiming self-defense are
required to demonstrate that proportionate force was used.xxxvii The objectively reasonable standard, however,
does not require law enforcement officers to use force that is proportionate to the threat. U.S. courts have
considered the use of deadly force “reasonable” even when less-harmful alternatives were available.xxxviii

Relatedly, there is no requirement under the objectively reasonable standard that state agents give clear
warning before using a weapon or lethal force.xxxix

In Scott v. Harris, for example, the U.S. Supreme Court rejected an argument that law enforcement officers in
pursuit of a fleeing vehicle should have deployed less-harmful alternatives before ramming a vehicle off the
road, causing a crash that paralyzed the driver.xl Plaintiffs argued that officers could have terminated the
pursuit more safely by placing tire-puncturing devices (“strip spikes”) across the roadway.xli The Scott Court
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disregarded this argument, and rejected a similar argument that the innocent public would have been equally
protected had officers ceased their pursuit.xlii The U.S. Supreme Court held that the driver’s “relative
culpability”—for having initiated the chase by speeding—justified the level of force used by police.xliii

Following Scott, lower federal courts have not required state agents to consider less-harmful force alternatives
or give clear warning of the intent to use force.xliv At the local level, many cities authorize use of force to
prevent a suspect’s escape, to prevent the commission of a felony, and in cases of self-defense, regardless of
whether the force was proportional to the threat confronted by the officer.xlv

D. The objectively reasonable standard violates the principle of non-discrimination.

Non-discrimination requires states to ensure that institutionalized racism and ethnic discrimination do not
influence the use of force.xlvi The objectively reasonable standard focuses on the reasonableness of the
officer’s beliefs, not the reasonableness of their actions.xlvii In practice, the focus on the reasonableness of
their beliefs becomes an inquiry into the reasonableness of the officer’s fear of the suspect.xlviii This allows
racial biases and stereotypes to inform the assessment of the “reasonableness” of the officer’s perception.xlix

While the UN Expert Mechanism to Advance Racial Justice and Equality (EMLER) has identified the
persistence of systemic racism within U.S. law enforcement,l the Supreme Court has disregarded the
significance of race in assessing an officer’s decision to use force against Black and Latino suspects.

Decades of studies indicate that racist associations of Blackness with criminality and delinquency have a
direct discriminatory impact on interactions with law enforcement, including use of force. Law enforcement
officers are more likely to stopli, use force,lii and killliii Black individuals. In fact, pretextual stops and racial
profiling is considered legalliv and even best practice in the United States.lv The Department of Justice (DOJ)
explicitly allows for discriminatory policing at U.S. borders,lvi which disproportionately affects both Black
and Latino people, including citizens, visitors, and migrants.

IV. The deficient use of force standard leads to impunity.

Only 1.9% of all killings by police in the years 2013-2022 resulted in criminal charges.lvii In 2023, less than
1% of the officers were charged.lviii In the last 100 years, no U.S. border agent has ever been convicted, and
few have even been charged. Unable to secure justice from the U.S. legal system, victims and their families
have turned to international human rights bodies. In addition to the petition filed by the family of Anastasio,
petitions have been filed against the United States before the Inter-American Commission on Human Rights
alleging that U.S. law enforcement killed Black individuals with impunity, including on behalf of the families
of Michael Brown,lix Lesley Mcfadden,lx Rekia Boyd,lxi and Sandra Bland.lxii

V. Reforms to address excessive force will prove insufficient until and unless the United States
brings its use of force law into compliance with international protections.

The United States has previously claimed that a series of reforms address the disproportionate impact of
excessive force on Black residents and migrants.lxiii However, none of the reforms enacted at the federal or
state level ensure that U.S. law on use of force adheres to the principles of legality, necessity, proportionality,
and non-discrimination established by international instruments.lxiv

Not one of the numerous Executive Orders issued by President Biden reformed the objectively reasonable
standard.lxv To the contrary, in practice, the Biden administration promoted the problematic standard as a
model for state and local law enforcement agencies.lxvi Federal agencies, such as the DOJ and CBP, have
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affirmed the deficient standard.lxvii President Trump has since revoked Biden’s orders and taken no action to
address the problematic standard. Instead, the current administration has exacerbated the conditions for abuse
and impunity by eliminating federal oversight bodies including the Department of Homeland Security Office
of Civil Rights and Civil Liberties, which oversees abuse by CBP agents.lxviii

Recent reforms also fail to bring state laws into compliance with international protections. For example, in
2020, California amended its use of force law.lxix However, the new law fails to incorporate international
principles such as necessity and proportionality.lxx Even California’s law enforcement training guides
discourage agencies from implementing stricter standards of necessity and proportionality by warning that
these policies may result in legal liability.lxxi

In recent years, the United States has further limited access by victims of excessive use of force to justice. In
2022, the Supreme Court ruled in Egbert v. Boule that victims could not sue the federal government in court
for misconduct if an “alternative” mechanism for redress existed.lxxii Robert Boule, who runs a bed-and-
breakfast on the U.S.-Canada border, had sued Border Patrol agent Erik Egbert for damages after he entered
the inn without a warrant in search of a guest and threw Boule to the ground, injuring him. The Court’s
decision closes the courthouse doors to victims of abuse by federal agents and instructs them to seek redress
from the agency’s administrative grievance process, which is ineffective and insufficient.lxxiii

Government reforms focused on improving law enforcement training will not solve the problem created by lax
regulation of use of force.lxxiv So long as law officers are trained on the objectively reasonable standard,
victims of law enforcement violence will be precluded from human rights protections and recourse.lxxv U.S.
courts, laws, and policies authorize force by law enforcement that constitutes excessive use of force under
international standards.

VI. Recommendations from other UN and regional human rights bodies.

In the last two years, several UN bodies have expressed concern and made recommendations regarding the use
of force standard in the United States. In September 2023, EMLER issued a report expressing concern, “that
existing local and national standards on the use of force by law enforcement officials, including the Supreme
Court rulings and the Department of Justice’s updated policy, do not meet international standards.” EMLER
further noted, that “the current regulatory situation is conducive to the early and unjustified use of force,
including lethal force, by law enforcement,” and that “numerous law enforcement practices do not prioritize
de-escalation and other less harmful methods of control of the situation, contrary to the principles of strict
necessity and precaution of international use of force standards.”lxxvi EMLER recommended that the United
States “ensure that all laws, policies, procedures and practices to restrict the use of force are in compliance
with international standards on the use of force and firearms by law enforcement officials, particularly the
principles of legality, precaution, necessity, proportionality, accountability and non-discrimination. These
principles, and the obligation to protect and respect the right to life, should apply in all kind of operations and
use of force by all law enforcement agencies in the United States.”lxxvii

In November 2023, the Special Rapporteur on Racism issued a statement following her visit to the United
States and expressed concern about the “lack of a regulatory framework on the use of force by law
enforcement officials that enshrines the principles of legality, precaution, necessity, proportionality,
accountability, and non-discrimination, as established in international human rights law standards.”lxxviii This
sentiment was echoed by the Human Rights Committee in its review of the United States under the ICCPR.

In December 2023, the Human Rights Committee issued its concluding observations, stating it “remains
deeply concerned at police brutality and the excessive and deadly use of force by law enforcement officials,
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including Customs and Border Protection officers, which has a disparate impact on people of African descent,
members of Indigenous Peoples, persons of Hispanic/Latino origin, migrants and asylum-seekers.”lxxix The
Committee expressed concern “at reports of a lack of accountability in the majority of cases of excessive or
deadly use of force by law enforcement officials.”lxxx The Committee recommended that the United States
“[r]eview the federal and state regulations, standards and operational procedures governing the use of force by
law enforcement officials and bring them into conformity with the Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials and the United Nations Human Rights Guidance on Less-Lethal
Weapons in Law Enforcement.”lxxxi It also urged the United States to “[e]nsure that all allegations of the
excessive use of force are investigated promptly, thoroughly and impartially, that those responsible are
prosecuted and, if found guilty, punished and that the victims or their families obtain redress.”lxxxii

More than a year has passed since the above recommendations were made and neither the Biden nor the
Trump administration has taken steps to align the U.S. standard for use of force with the international standard
under its international treaty obligations. Now the use of force standard is under review by the Inter-American
Commission on Human Rights in the case of Anastasio Hernández Rojas, the first case of human rights
violations to examine the United States under the international standard to which the U.S. is bound by treaty.
A decision in the case is currently pending, and it could be decided soon.

VII. Suggested Question for the United States regarding its use of force standard.

The United Nations’ Human Rights Council now has the opportunity to follow up with the United States on
prior recommendations and deepen its question on the use of force standard to explicitly examine the
“objectively reasonable” standard, which is the root of the systemic abuse and impunity by law enforcement in
the United States. We suggest the following question:

How will the United States change its use of force standard to align with the international standard
and limit force to that which is necessary and proportional rather than “objectively reasonable” in
order to protect life and prevent inhumane treatment pursuant to the ICCPR, American Declaration
of the Rights and Duties of Man, the U.N. Code of Conduct for Law Enforcement Officials, and the
Basic Principles on the Use of Force and Firearms by Law Enforcement Officials?

VIII. Suggested Recommendations.

In the U.S. Constitution, Article VI states that “all Treaties made, or which shall be made, under the Authority
of the United States, shall be the supreme Law of the Land,” which renders treaty obligations applicable
across the country. As such, the Human Rights Council has the opportunity to speak to all three branches of
government and at all levels of government in the United States in its recommendations. We suggest the
following recommendations:

To the Executive Branch (U.S. President, State Governors, Local Mayors): Direct law enforcement
agencies under your governance to amend use of force policies to conform with the international
standard, and specifically the U.N. Code of Conduct and Basic Principles.

To the Legislative Branch (U.S. Congress, State Legislatures, and Local Legislatures): Adopt federal,
state and local legislation to align with the international standard on use of force and limit use of force
to that which is ‘necessary and proportional’ in compliance with treaty obligations.

To the Judicial Branch (U.S. Courts, State Courts, and Local Courts): Incorporate international law on
use of force into domestic jurisprudence to examine whether law enforcement officers have used
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excessive force in violation of a person’s human rights.

Thank you for your consideration of this submission. Please do not hesitate to contact us if you have questions
or require additional information. 
 

Respectfully submitted, 

Roxanna Altholz Andrea Guerrero
Co-Director, Human Rights Clinic Executive Director
UC Berkeley, School of Law Alliance San Diego
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